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ADVERTISEMENT.

‘+

The will, dated30th January, 1827, ofThomas

Adcock Grindall, Esq., the deceased in the

cause in which the judgment contained in the

following pages was pronounced by Sir John

Nicholl, on the 23d December, 1830, was pro

pounded in the Prerogative Court of the Arch

bishop of Canterbury, by Captain Henry Evelyn

Pitfield Sturt Grindall, R. N., who had assumed

the last surname, in compliance with a direction

contained in the will. The will was opposed by

Mr. Charles Edmund Grindall and Mr. John

Stone Grindall, the nephews and next of kin of

the deceased. The latter, only, appeared by

counsel at the hearing of the cause, which was

.opened on Saturday the 18th, and continued on
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Tuesday the 21st, Wednesday the 22d, and

Thursday the 23d December, 1830. On the

morning of Thursday, the 23d December, when

Sir John Nicholl delivered his judgment, there

yet remained to be heard, in reply, and in

support of the will, one of Captain Sturt Grin

dall’s counsel ; but the Judge decided the case

without hearing him.

The validity of the will in question in this

cause, was also ascertained by the verdict of

a jury, in an action of ejectment, tried before

the Right Honourable Charles Lord Tenterden,

in April, 1880; a report of the trial of which

was published, in August of the same year, by

the Publisher of the present ‘Report.

January, 1881.



IN THE

PREROGATIVE COURT OF CANTERBURY.

STURT GRINDALL v. GRINDALL AND GRINDALL.

Thursday, 2311 December, 1830.

 

Sir John N'z.ckolL—My reason for calling for a

reply from the Counsel for Captain Sturt, was rather

to give an opportunity of repelling the charges of

fraud and perjury, than from having any doubt what

ever in my own mind. After hearing very full

arguments on the part of the parties opposing this

will, I was not left in any doubt in respect of the

validity of the papers propounded. I merely called

 for a reply, to afl.ord the Counsel for Captain Sturt an

opportunity of explaining and repelling those grounds

of imputation on character raised against him.

The question in this case is involved in an immense

mass of proofs and evidence; there is a multitude of

witnesses examined, and a great variety of details,

spreading over a considerable space of time; so that

it is hardly possible that the Court can discuss the

B



2 JUDGMENT.

whole of the evidence with any material and minute

degree of detail; nor does it seem to me that such a

detail is necessary; for the real grounds of the decision

lie within a very narrow compass.

If the evidence on the condi dit, and on the first

plea be fully credited, the will is proved beyond all

question, unless there can be, on the other hand, the

clearest proof adduced, that there_was direct fraud

in obtaining this will. Such proof, however, is hardly

consistent with the evidence of the factum, under

almost any circumstances. This evidence of factum,

if credited, goes to prove that the deceased gave

minute instructions and directions for the preparation

of this will;—that he duly executed it in the presence

of the witnesses who have attested it ;—that he was

a person of suflicient testamentary capacity to make

such a disposition of his property, and that he was, at

the time, a free agent in executing the act which he

did. In that view of the evidence, it will only be

necessary for the court to advert to the general sub

stance of those depositions, and then to see whether

the other proofs in the case go to overthrow its

effect. '

The deceased in the cause was Thomas Adcock

Grindall ;—he died upon the 25th of August, 1828 ;—

he was a widower, his wife having died near thirty

years before him;—he was without children, but he

left behind him two nephews, Charles and John

Grindall.

The deceased, at the time of his death, was of an

advanced age, being nearly eighty years of age, and

the property he left behind hi1n,both real and personal,

was of a very considerable amount, about £100,000;
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the exact amount, however, need not be inquired into,

nor is it accurately before the Court. This property

was, for the most part, acquired by him in his business

as a distiller, but he had given over business,;and

retired; and he lived in a very penurious manner to

wards the latter part of his life. Having no children

of his own, he had bred up, and educated, these

nephews; and, intending to give them this very large

fortune of which he was possessed, he had not

brought them up to any regular line of business.

There was a third nephew of the name of Thomas, but

he had been dead some years.

The deceased, besides the usual infirmities of age,

had suffered some attacks of disease that tended to

increase those infirmities; he had had an apoplectic

and paralytic attack, somewhere about the year, 1816;

but from the effects of that attack, (it being ten years

before the date of any of these transactions now

become necessary to be investigated,) he had at least

so far recovered both in body and mind, as to remain

in the full possession and management of his own

property, and the entire disposition of himself. His

bodily powers certainly were affected; his eye-sight

was defective; his hearing was dull; his speech was

slow, and rather diflicult; and his powers of bodily

motion were rather feeble. Under these circum

stances, his mind was also in some degree weakened,

and he laboured under a certain portion of debility of

mind; but whether he was or not in a state of mental

imbecility, or of testamentary incapacity, is a point

that is now given up. It is not denied that he had

testamentary capacity; but it is said, he was in that

state of weakness, that would require very satisfactory
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evidence of intention, and of knowledge, and of un

derstanding what he was doing; so that the Court

would naturally have its vigilance excited, for the

purpose of enquiring into the factum of any testa

mentary instrument he should have made, more par

ticularly with regard to any such instrument made in

favor of a stranger in blood, and at a stranger’s resi

dence. His memory and his apprehension were not

so clear as they had been in his younger days, and,

more especially, I think that appears if he was required

to pay any thing. He was extremely penurious, and

he much more readily recollected, and entered into

any business where he was to receive money, than

where he was to pay money. It appears in the

evidence of some of the witnesses, and there is much

reason to suppose the fact to be so, that on occasions

of having to pay money, he affected a degree of dul

ness, and of want of apprehension, that did not really

exist. He was also in some degree different, at dif

ferent times, as persons of advanced age and of para

lytic infirmities are usually apt to be; they fluctuate

in point of mental apprehension and capacity.

He had resided, in the course of his life, in different

places; first, in Broad Street, Bloomsbury; about

1817, at Chelsea; and afterwards at Judd Place,

Somers' Town. His establishment, and his expense

of living, were upon the narrowest scale.

For about twenty-six years, Mrs. Suett, first the

wife, and afterwards the widow, of the comedian of that

name, resided with him as his housekeeper; but, in

1826, about the month of April or May in that year,

either on account of suspicions which the deceased

himself had formed, or that had been instilled into his
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mind by others, of her having abused his confidence,

and made too free with his property, she was compelled

to leave his house, and he was left residing in Judd

Place, with Mr. and Mrs. Charles Grindall.

The deceased was somewhat of a will maker; for

here are several wills before the Court; one in 1808;

one in 1816; one in 1824; two in 1826; and the one

in question bearing date the 30th of January, 1827.

Some of those wills are in a cancelled state; in one

of them the execution is begun, and not finished; it is

not attested; to another will there is no execution at

all, namely, that of October, 1826. But, it does

appear, and it may here be noticed, that, in April,

1826, the deceased did not choose to trust to the can

cellation of wills, and he executed a will, putting

himself in a state of intestacy, by revoking all other

wills, and disposing of his property, real and personal,

in the course it would have gone if he had died in

testate, by giving all his real property to his nephew

Charles, and his personal property equally between

the two nephews. He also himself stated to Mr.

Haddan he would have that will made, lest he should

have signed some testamentary instrument of which

he had not sufficient knowledge. It was a sort of

intestacy will which he thus made in 1826.

The deceased and his nephews had often had quarrels,

even in early times; the nephews had no occupation

of their own, not a regular and general one ;—the

deceased was very penurious, particularly in the latter

part of his life; and he did not act very liberally

towards them, considering he had bred them up, and

intended to give them his fortune.

The nephew Charles had contracted a marriage
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with a Scotch lady; the nephew John remained un

married, and Mrs. Suett, as I have stated, was, in the

early part of the spring of 1826, obliged to quit the

deceased’s house.

Under these circumstances, with this intestate sort

of will, one, at least, of the nephews, that is Charles,

determined to get possession of the deceased’s person, in

order to prevent, or at least it would have had the effect

of preventing, the deceased making any alteration in the

disposition contained in the will of April, 1826, the in

testate will, if I may so describe it. The nephews, both

Charles and John, had wished in the course of that year

to get the deceased declared a lunatic; they had, each of

them, applied in the month of August, 1826, repeated

1y, to the deceased’s solicitors, Messrs. Wimburn and

Collett, for the purpose of getting a Commission of

Lunacy against him. John, as well as Charles, applied

for that purpose, though it does not appear, from the

evidence, there was any pretence for it.

About that time, Dr. Mitchell is introduced into the

house, as if visiting Mrs. Charles Grindall, under the

colour that he was a Scotch friend of her’s. He ex

pressly states that the deceased, at that time, was not

in a state of lunacy, so as to justify any application

for a commission against him on that ground; and he

did not afford any assistance for the purpose of apply

ing for a commission. But it appears, that Charles

Grindall did, about the 24th of September, get a person

of the name of Hunter from a lunatic asylum, and

that he and Hunter together, began to treat the

deceased as a lunatic, and actually put him into a strait

waistcoat; and it was only upon the interference of

Dr. Mitchell, on his being informed of this proceeding,
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that he was protected against that kind of treatment.

Dr. Mitchell, with the assistance of a neighbour or

two, compelled Hunter to quit the house, and repri

manded him, very severely, for having dared to make

use of this act of personal violence against the de

ceased.

That John Grindall was a party to the sending for

Hunter, and putting the deceased into a strait waist

coat, is not clearly proved in the cause; but it is

proved, to my apprehension, that in the month of

August, he was repeatedly applying to Mr. Wimburn,

to have the deceased declared a lunatic.

Charles Grindall was not deterred, by his friend

Hunter being sent away by Dr. Mitchell, in the way

I have already stated, from pursuing the object he had

in view; for he gets Hunter back, upon the following

day; and, having secured his wife, by putting her in

a state of confinement upon the night before, he and

Hunter, together, carry oif the deceased to Tonbridge

Wells, upon the 28th of September, he stating he had

carried the deceased into the country, but not apprising

any party where he was gone to. John Grindall after

wards heard he was gone to Worthing. Charles

Grind‘all carried him to Tonbridge Wells, and there

he was treated as an insane person. He had been put

into a strait waistcoat on the journey, which hurt

him very much, by the cords with which it was necessary

to secure it. From the situation in which he was so

placed by Charles Grindall and his assistant Hunter,

the deceased was rescued by a writ of habeas corpus

being sent down against them, and also by a proceed

ing against them for the assault on Mrs. Charles

Grindall.
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The deceased was brought back to town, and finally

Charles Grindall was prosecuted for this abduction

of the deceased, and ill-treating him, and falsely

imprisoning him, and convicted, upon the 22d of

February, 1827. That John Grindall was privy to the

deceased being carried off by Charles, is, I think, not

only not proved, but not probable; for, when he had

found he had been carried away, he and Mrs. Charles

Grindall, who had also been treated with violence,

were active in getting him back; and John Grindall

was one of the persons who went down to Tonbridge

Wells to assist in bringing the deceased back to town.

But it does not follow, from thence, that John Grindall

was very anxious to be the protector of the deceased,

though he might be extremely angry that he should be

left in the separate possession of Charles Grindall; for

when they went to Mr. Wimburn, they constantly went

separately. Mr. Wimburn said, “ unless you join to

“ gether toapply for a commission of lunacy, I will not

“ take any steps in it.” They did not, however, come

together, and, therefore, it is not at all inconsistent

with the feelings of John Grindall thus manifested,

that he should be anxious to get the deceased back, out

of the possession of Charles Grindall, who had thus

carried him away to Tonbridge Wells.

The fact, however, of the interference of John pro

duced considerable gratitude in the mind of the de

ceased ;—gratitude for a time, in the same way as hap

pened with regard to Dr. Mitchell rescuing him out of

the hands of Hunter, in his own house. It produced

gratitude on the part of the deceased, as from driving

‘ Hunter out of the house the deceased had had confi

dence in Dr. Mitchell. In consequence of John’s inter
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ference, and under the influence of that feeling of gra

titude, the deceased immediately applied to Mr. Had

dan, who was his solicitor at the time, and who had

gone down to rescue him; and, even before he left

 Tonbridge Wells, he gave instructions to Mr. Haddan

for the purpose of preparing a will cutting off Charles,

and giving the principal part of his fortune to John,

but he very soon declined proceeding to execute that

will. Upon the 4th of October, it appears, he declined

going on with it; he said it might stand over, and he

finally declined executing it, though at that very time,

upon the 4th of Oct., as the instrument itself now before

the Court shows, it was ready for execution, and was

complete, all but the formal execution. The deceased

himself declined executing that will in favour of John.

The deceased, when he is brought back to town, is

resident in his own house, John Grindall residing there

with him, and Mrs. Charles Grindall, until the 19th of

October, also residing there with him; and upon the

9th or 10th of October, a young woman of the name of

Gillett, an acquaintance of Mrs. Charles Grindall’s, is

hired as a servant of the deceased; so that, from his

return from Tonbridge Wells on the 2d of October,

the deceased is at his own house, attended at that house

by Mrs. Charles Grindall, until the 19th of October,

and by John Grindall, and this servant, hired by Mrs.

Charles Grindall, until his finally quitting the house

upon the 28th of December following.

Soon after the return of the deceased, it appears that

Mrs. Charles Grindall and John Grindall did not quite

agree about the course that was to be pursued. Mrs.

Charles Grindall, naturally enough, began to think

that her husband and herself might be worse off if too
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much power was left in the hands of John; and she

began to charge John with having been privy to the

abduction. I have already said it was improbable that

he was privy to the abduction, though he was certainly

manifestly desirous, in the month of August, to have

the deceased pronounced a lunatic. However, Mrs.

Charles quits the house upon the 19th of October, she

having been insinuating, to the prejudice of John, that

he had been privy to the abduction, and quarrelling

with John, and now taking part with her husband ; and,

from the 19th of October, till the deceased leaves his

house in December, John Grindall alone, with the

maid-servant, is the only person who has the possession

of the deceased and his house; they are his only co-in

mates and co-inhabitants.

It appears, from the evidence of this maid-servant,

that the deceased was in a state of considerable alarm

in his house during this time; that if he heard a door

shut, or open, he began to enquire who it was, and what

it was, and so on, and he sent for this maid-servant,

and asked her if she would take care of him and pro

tect him. He was very infirm, and walked slow. He

was a long time walking up stairs. Upon the 19th

article she says, “ That at the opening or shutting of

“doors the deceased was alarmed, and seemed frightened,

“ and used to enquire ‘ who it was,’ thinking, as it ap

“peared to her,that some one was going out or coming in.

“ On one occasion, about a month or six weeks after she

“ went to live with him”—that would bring it to about

the beginning or the middle of November—“ he called

“her up into his room, and said to her, as soon as she

“ had got up to him, that he had something particular to

“ say to her Then he asked her if she would take care
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“ of him, and he told her to be candid and speak. The

“ deponent told him she would, and then he said ‘ then

“ I will be a friend to you as long as I live ;’ and con

“ tinned, ‘ that was suflicient, and it was all he wanted

“ her for.” So, it most clearly appears, that at this

time, about the month of November, he is under these

apprehensions, and that he thought he was not safe

from further violence, even in his own house.

Under these circumstances, that he should remove

from that house and put himself in a state of greater

security, and under better protection, is a thing not

to be wondered at; and, upon the 28th of December,

he did actually remove to the house of Captain Sturt.

His acquaintance with Captain Sturt arose out of

these circumstances :—~Mrs. Suett had had a son, who

used to come to the deceased’s house during the holi

days, from school. The deceased appears to have be

come partial to the lad. The lad wished to go to sea,

and through an acquaintance with the parser of Cap

tain Sturt’s ship, Captain Sturt being then in command

of his Majesty’s ship Skylark, young Suett was taken

on board by Captain Sturt as a midshipman. This took

place about the year 1805; and the deceased, taking

an interest in this youth, became acquainted with,

and frequently visited Captain Sturt, and Captain Sturt

also visited him; but they seem to have lost sight of

each other for two or three years, perhaps longer, be

fore the present transaction, I mean before the carry

ing away of this old man to Tonbridge l/Vells. But

an account of that proceeding appeared in all the pub

lic papers, and naturally attracted a great deal of public

attention; for, certainly, an act of more impropriety,

to use a very soft term, can hardly be imagined, than
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the carrying off this poor old man by Charles Grindall,

with the assistance of his associate.

Captain Sturt, in consequence of seeing in the news

papers the account of the abduction of old Mr. Grin

dull, and supposing it to be his old acquaintance, called

upon the deceased on the 8th of October, and there is

no direct evidence that he saw him again till the 28th

of December. Mary Gillett went into the service on

the 9th or 10th of October, and she never saw Captain

Sturt there but that once in December. However, he

called, and saw the deceased upon the 8th of October.

It is not, I think, necessary to discuss the evidence

very minutely in detail, in order to ascertain whether,

in the latter end of December, the deceased caused

Captain Sturt to be hunted out, from a wish to see

him, or whether Captain Sturt, without that, went to

call upon the deceased again upon the 28th of Decem

ber. But it does appear, that at that time Captain

‘Sturt was at the deceased’s house. Mary Gillett, the

female servant, who is the only person in the house,

except John Grindall, and the only person whose evi

dence can be obtained, says, they met in a very friendly

manner. Upon the 35th interrogatory she says, “ She

“ shewed the ministrant in; the ministrant and the de

“ ceased were quite friendly; she thought they were old

“friends.” That is the description of the deceased and

Captain Sturt, when they met upon that occasion. When

Capt. Sturt came to the house on the 28th of Dec., and

while he was there upon that day, John Grindall went,

or was sent, into the city, upon some business or other,

and the deceased went away from his house, in a coach,

with Captain Sturt, to Captain Sturt’s house. He con

tinued to reside at Captain Sturt's house until his
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death, in the Autumn of 1828, (about a year and eight

months,) he dying upon the 25th of the month of

August. Here was no violence in the removal of him;

here was no concealment of his removal; it was well

known where he was gone, for this same maid-servant

says, that when Captain Sturt went away, he left with

her his card of address, in order that they might know

where the deceased was; and John Grindall considered

and supposed that the deceased was only gone upon a

visit to Captain Sturt. He took no legal step whatever

to attempt to remove the deceased out of the possession

of Captain Sturt, which it would have been competent

for him todo, in case he considered the deceased as in an

unfit state to consent to his own removal, or that this

removal was for the purpose of taking advantage of a

person in an imbecile state, by carrying on improper

practices with respect to him. On the contrary, John

Grindall writes to him several letters in 1826 and 1827,

in which he does not impute any improper conduct, or

fraud, or any thing of the kind, nor was he refused

access to the deceased, when he desired it.

The will in question was executed on the 30th of

January, 1827, about a month after the removal of

the deceased. The contents of that will are to give

£500. to Mrs. Sturt, £500. to Miss Sturt, £300. to

Mr. Perfect, who had been employed by the deceased

in collecting his rents, and £500. stock to John

Grindall, assigning as a reason for not giving any

thing to Charles Grindall, that Charles had already

had about the same sum. The rest of the property

is given to Captain Sturt, and the will is attested by

three witnesses.

Now the Court has not thought it necessary to



l4 JUDGMENT.

enter, with any very minute detail, into the parti

culars of the previous transactions; because the true

question is, whether, upon the evidence, this will is

proved to be, and which is necessary to be proved,

the free act and volition of the testator. The evi

dence to the factum, if it be credited, proves, as it

should seem almost beyond all question, that the

deceased was a capable testator, that he freely and

voluntarily executed this will, and that he had a

full intention to do so, and understood and knew

what he was doing at the time. There is no room

for any of that suspicion which sometimes arises in

cases of this description; there is no mistake: there

is no ground to believe that the witnesses formed

an erroneous opinion respecting the state and con

dition of the deceased, that they were deceived and

imposed upon, or that the deceased was a mere

tutored instrument in the hands of those about him,

he not knowing and understanding what he was

doing, or the effect of what he was doing. The

Court is to judge of all this from the deceased’s

own language, from his own directions, from his

own free instructions and conduct upon the occasion,

from the steps taken, and the precautions adopted at

this time, in order to ascertain his testamentary ca

pacity; from a careful examination of the deceased’s

capacity by medical persons, some of them of great

eminence in their profession; and from various sub

sequent declarations and recognitions of this will.

And, unless the witnesses have deposed untruly, it

is extremely diflicult to establish any ground for

pronouncing against this will.

The deposition of Mr. Hall, the drawer of the
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will, was read by the counsel who led the cause

in support of the will, and its forcible parts were

commented upon by him, and there was hardly one

single observation he made, that had not been an

ticipated by the Court, in analyzing that evidence,

or in which the Court did not fully concur when

the observation was made; and it really would be

a waste of time if the Court was now to go through

that deposition, and to repeat those observations that

arise upon it.

But the drawer of the will is not alone; the

same observations occur, and the same course indeed

was pursued, with respect to the deposition of Mr.

Parkin, who was the medical gentleman that was

first desired to attend for the purpose of ascertain

ing the testable competency of the deceased. It is

also by no means an immaterial fact, that the de

ceased himself was extremely anxious to have his

mental fitness to make a will ascertained; and this

is not extraordinary; for, after what had passed, with

the will of April in existence at that time, after

this conspiracy, and the violent treatment of the de

ceased by Charles, it is hardly possible to suppose

that the deceased, if he retained a scintilla of under

standing or memory, would not wish to make some

will, in order, at least, to destroy the effect of that

will he had made in April 1826. With the impres

sion that he entertained, or at least with the sus

picion that he had formed, it was not likely‘that

John would be the object of his bounty; because

it most clearly appears that in the first place he

declined, in October, to execute that will, and, upon

the 7th of November, as is proved by an unim
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peached and a highly respectable witness, Mr. Had

dan, he had completely abandoned his intention of

giving the property to John, and that he continued

to adhere to that intention during the time that

Mr. Haddan had communication with him.

After the notoriety of the facts respecting the ab

duction to Tonbridge Wells; and the treatment of the

deceased, already, as an insane person, it was not un

reasonable for Captain Sturt to desire to take, and

it would not have been safe on the part of Mr. Hall,

with respect to his professional character, to have

proceeded to make a new will for the deceased, with

out taking, every possible degree of precaution, in

order to have it most irresistibly ascertained, by the

most satisfactory medical evidence, that the deceased

was a competent agent to make a will.

After the evidence of Mr. Parkin, and consider

ing the repeated opportunities that he had of seeing

the deceased, and of conversing with him, over and

over again, there can be no doubt of his testamen

tary capacity; but considering the circumstances to

which I have adverted, viz. the abduction, and the

subsequent treatment, his taking up his residence at

Captain Sturt’s house, and his being in possession

of a very large property, and intending to leave it

to Captain Sturt, all the precautions taken were na

tural and proper.  

The will is not hurried ;—a month elapses between

the first instructions for, and the final execution of

it; the instructions originate with the deceased him

self; they come from himself; and, coming from him,

Captain Sturt, though he is in and out of the room,

as they say, did not interfere: he dictates nothing,
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his only remark was respecting the executorship,

which, as far as it went, was in favor of the nephews,

and that it appears the deceased resisted, with great

positiveness and firmness. The deceased also states

all the circumstances that had passed at Tonbridge

Wells, so that his memory must have been perfectly

fresh.

But, notwithstanding all that passed in the presence

of Mr. Parkin, it is natural enough that Mr. Parkin

should, (not from any doubt that he had of the ca

pacity of the deceased, but,) in order to avoid the

responsibility that would otherwise rest upon him,

it was natural that he should wish that other me

dical persons should examinejhim. Accordingly, the

deceased is examined repeatedly, by persons of the

highest degree of character and skill; by Dr. Yeats,

by Dr. Thomson, and, finally, by Dr. Willis; each

of them sees him more than once, and all of them

state, without any doubt or hesitation being upon

their minds, that the deceased was in a state of

capacity to make a will, and manage his concerns.

They have not the slightest doubt about it, and

there is no act of insanity proved, although John

Grindall, as well as Charles Grindall, wished to

make out the deceased to be insane, four or five

months before, viz. in August. Here is no unsound

ness of mind; here is certainly a degree of debi

lity from age, and supervening infirmities; for the

deceased laboured under a weakened understanding:

but that does not render a person intestable, or in

capable of judging of injuries done him, or benefits

conferred upon him; here is full volition on the

part of the deceased; his intention to give Captain

0
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Sturt his property at this time is not doubted, and

cannot be questioned, and he has sufiicient under

standing to comprehend what he is doing.

Why then, against this mass of evidence of tes

tamentary capacity, of testamentary intention, and 0f

instructions for, and the execution of, the will, what

is setup? Why Charles Grindall, in his plea, Sets

up total incapacity, but that plea is renounced in

argument, and the sort of case set up in argument

is, not an attempt to discredit the testamentary wit

nesses as to the factum ,. that was felt to be impos'

Sible; 110'; an attempt to deny the deceased had tes—

tamentary copacity; that was equally impossible, in

the face of this evidence from the medical Persons’

and from other professional persons, Mr. Haddan

and others- It was quite impossible to deny that

there Was testamentary capacity, and there was no

attempt to deny the intention to exclude the nephews’

no.1. was it stated that this instrument was by CaP"

tam .Sturli imposed upon the deceased, contrary to

seen: .1? at r;and giving 12h at thls Intention of excludmg 0r0:

duced in thee p.mperty to Captam Sturtl. wad pand

contrivance Pi-am'md of the deceased by m“ , ll

ctlsed by Captain Sturt. Why’ tea y

this does .

. Seem - ‘s (1686“ '
non, after to me, in a case Of thl p

hopeless angegdmg all the evidence, to be ‘quite “a

ment. It was eiperate case to set up, even 1p Eggk

to endeavour & most an extravagant attempt, t m .

to establish fraud of this kind,

But Wha .

t 1s th ‘t to su -
59, e (3011. 0? Is 1 P

P0 that when It to look t upon the de

ceased u _ aPutin Stu -t called
pon the 8th Of October in Judd Place’ and
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saw him there, he was able, at that time, to instil into

the deceased’s mind such a disatfection towards John,

and such a regard towards himself, that it should,

without any further opportunity until the 28th of

December, have produced such a change in the

deceased’s mind, that upon the 7th of November, as

is clear upon the evidence of Mr. Haddan, the

deceased intended not to make a will in favour ofJohn,

an intention in which he continued; and that .such

change was produced by something said, and some

fraud practised upon the mind of the deceased, when

Captain Sturt saw him at his house upon the 8th of

October, (the only time proved in the cause) a few

days after his return. ReallyI‘must say, this is so

nearly impossible, that it is diflicult to conceive how

it can have entered into the mind of any person to

build an opposition to this will, upon any such grounds;

but, more especially, when the Court recollects that

from the 8th of October, (or even supposing the

deceased saw Captain Sturt once or twice more,) the

deceased was in his own house, and up to the 19th of

October, with Mrs. Charles Grindall as well as John

Grindall, and their servant Mary Gillet, and that, from

the 19th of October, to the 28th of December, John

Grindall had the sole possession of the deceased, so far

as residing as an inmate in the same house, together

with the maid servant,went. That the deceased should

have been set against John by this factof the interview

between Captain Sturt and theldeceased early in October,

is beyond all conception improbable.

But how stands the probability? The probability

is, that Mrs. Charles Grindall, (who now thinks it

expedient to side with her husband, and to implicate
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John Grindall,) that either she, or the conduct of

John Grindall himself, (for no other person has very

free access to the house of the deceased during those

months of November and December,) was the cause

of the change, and that the deceased himself should,

either through some insinuation of Mrs. Charles Grin

dall’s, or a revival of some suspicion he himself had

formerly entertained of the conduct of John Grindall,

return to his unfavorable opinion of him. That he

had had an unfavorable opinion of him, in the former

part of his life, is proved. John had been in prison,

and he had been occasionally separated from the

deceased. That the deceased, therefore, should him

self have taken up the opinion, that John Grindall was

in some degree accessary to his being taken away, is

not altogether unfounded ; and the Court must repeat,

that he was accessary to the wish to have the deceased

declared a lunatic, which Mr. Wimburn proved, in

contestably, to have been expressed in the month of

August, 1826. That the deceased should now have

that impression and suspicion arise in his mind, from

being in the house with these parties in the way I

have described, is so infinitely more probable, than

that it should be an impression worked into his mind

by the visit of Captain Sturt in October, that I confess

I cannot, for one moment, hesitate in holding that the

fraud is not proved; and where a fraud is charged,

it must be proved. I think, moreover, that the pro

bability is most decidedly and infinitely more strong

on the other side,——viz. that the alteration in the

deceased’s intention was not produced by any fraudu

lent practice on the part of Captain Sturt; because it

is quite clearly proved that the deceased did intend
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to exclude John Grindall, as early as the 7th of I

November.

Then the fraud being not proved, and the deceased

going to Captain Sturt’s house for. the purpose of pro

tection upon the 28th of December, without any ap

pearance of force or controul, during the time he re

mained there ; there being no custody by Captain Sturt

proved, and no refusal of access to John Grindall;

(though there is a refusal of access to Mrs. Charles

Grindall, she coming there and acting with violence,  

and to both her and her husband, when they come there

to annoy the deceased ;) considering those circum

stances, it is not unnatural that the deceased should

make a will unfavourable to both the nephews, and

should either give his property to Captain Sturt, with

Whom he had been acquainted in early life, and who

he conceived had done acts of kindness to young Suett,

who had been killed in action in 1813, just upon the

point of being made lieutenant; or do, what he some-'

times threatened, rather give it to charities or hospitals,

than to his nephews. Indeed, he himself declared, as

to Charles Grindall, that he must be a madman in reality

if he could think of giving his property to him, after

the treatment he had received in his own house; and

if he had unfavourable impressions respecting John

Grindall, though John might not have been privy to

the abduction, it is not extraordinary, under the circum

stances, that he should exclude him.

That the deceased continued in a state of capacity

after the factum of the will, is abundantly proved ;—

the medical men see him subsequently; they see him

just prior to the trial on the 22d of February, and they

think him of sound mind ;-he continues of sound
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mind for nearly a year and ahalf afterwards; he is

employed in various transactions of business; here

are various confirmations of the will, various recogni

tions—recognitions not only in conversation with wit—

nesses, but recognitions in his own handwriting, both

in 1827 and in 1828.

Now, with respect to the subsequent transactions

resorted to, to secure the property to Captain Sturt,

and to protect him against any vexatious disturbance by

these nephews, they have but little bearing upon the

real and true question in the cause. Whether they

were wise or prudent, is not a question necessary. for

the Court to enter. into the discussion of. If the evi

dence of the factum had been doubtful, it might have

been worth while to consider how far those subsequent

_ circumstances might reflect back, and tend to decide

such doubt; but the proof of thefactum being put be

yond doubt and incontestable,‘those subsequent circum

stances become immaterial, not requiring the detailed

consideration of the Court. They will not render the

evidence of capacity incredible; they will not shew

that the medical men, and Mr. Hall, and Mrs. Jupp,

were either mistaken as to the deceased’s intention or

Capacity, or in any degree perjured.

The Court has hardly been doing justice to the

ground of its own opinion by not stating the evidence

more in detail, as the foundation of, and warranting

the sentence that the Court feels itself bound to pro

nounce for this will and codicil; but, entertaining no

doubt, I feel myself sufliciently excused towards the

parties themselves, in declining to go more minutely

mt‘) the depositions of the witnesses.

The only remaining question is that in respect
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to costs. It may possibly be no benefit to Captain

Sturt to have costs against these parties; but, I am

of opinion that it would not be doing justice, if the

Court did not give costs in this case; for the suit

has been vexatiously conducted by both the nephews,

and at a most enormous expence. With respect to

the nephew Charles Grindall giving in this long al

legation charging incapacity and fraud, in various

ways, there can be no doubt he ought to be con

demned in the costs occasioned by his allegation,

and the consequencesarising from it. The nephew

John has thought proper to proceed by a separate

proctor, not, as far as I can judge, from suspect

ing that Charles was acting in collusion with Captain

Sturt, but because he, John Grindall, might appear

in a less invidious character with respect to the

abduction of the deceased. But he has, in a great

measure, adopted the acts of Charles Grindall; he

has even examined some witnesses, two, I think,

upon Charles Grindall’s allegation; he has gone fur

ther, he has added to the expence, by exhibiting

separate interrogatories to all the witnesses examined

upon the responsive allegation; he has also offered

additional allegations, an allegation both before pub

lication, and after publication; and he has gone on

resisting up to the very last, up to the. hearing of

the cause, and put his papers into the hands of his

counsel, placing them in the desperate situation of

being able to set up no other point than that of

fraud and perjury against Captain Sturt; for it would

have been quite impossible for the counsel to have

contended that the witnesses proving thefactum were

not credible, or that'their evidence was not’ quite



2 4 JUDGMENT.

suflicient to prove the factum. There was, there—

fore, no hope, unless there could have been a founda

tion of fraud brought home to Captain Sturt, for

the purpose of invalidating the whole of the trans

action.

Now I think, that under these circumstances it will

not be justice to allow these parties to have occa

sioned this immense expence, without any risk of

costs. JohnGrindall, as well as Charles, had both

a right to cross examine the testamentary witnesses.

But, for the expence occasioned subsequently, first

of all by Charles giving in his opposing allegation,

and by the consequences of it, as far as he pro

ceeds, (he not appearing by counsel at the hearing,)

and putting the parties to that expence, Charles

Grindall is condemned in those costs; and John

Grindall in the costs occasioned by the separate in

terrogatories he addressed to the witnesses produced

by Captain Sturt, upon the responsive allegation, the

expence occasioned by the two allegations he has

offered to the court, and the expence of the present

hearing. That, I think, is the course the Court ought

to take as to costs. ' 7

Whether Captain Sturt will think it worth his

While to enforce his decree for costs, or whether

he has any hope of recovering them, is not a matter

for the consideration of the Court; but a case of

this description ought not to pass, without the Court

taking that line, with respect to costs, that I have

now stated. ' '

THE ‘END.

f‘'»'

W

J. Roelnson and 00.,"19, Old Boswell Court.
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